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Our Position
Legal Aid should be available to all people and especially those
experiencing serious mental illness, if they are charged with
serious legal offences who cannot afford their own
representation. Community Legal Services should be available to
all people with serious legal issues who cannot afford their own
representation to vindicate their rights. MHCN is concerned
about the impact that inadequate funding to legal assistance
services has on consumers of mental health and their families
and carers. Legal aid for people with legal difficulties is crucial to
proper legal processes. “The ability of individuals to enforce
their rights can have profound impacts on a person’s wellbeing

and quality of life” (Productivity Commission, 2014). However,
Carers are often left responsible for covering debilitating legal
expenses for events which have taken place during critical states
of vulnerability for their loved one, or leaving them to take their
chances unrepresented. It seems this is often after the
consumer has been failed by mental health or other support
services, resulting in their legal difficulties. Consumers of mental
health are more vulnerable to a range of civil, family and
criminal legal problems. For example, consumers with a mental
health impairment can find it more difficult to follow
instructions or adhere to rules. If they are charged or seek to
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Definitions
Legal Aid: “Legal aid commissions provide a range of services, including information, legal advice and representation in courts
and tribunals. Information and services including telephone advice are often free of charge. However, to be eligible for
representation through a grant of aid, applicants must satisfy means and merits tests set by legal aid commissions” (Attorney
General’s Department, 2017). Legal aid commissions assist with both criminal legal matters and civil legal matters. In most areas
of Australia, they are the sole provider of affordable legal assistance services which will represent clients who have serious
criminal charges. These services are crucial because they fulfil Australia's international human rights obligations under the
International Covenant on Civil and Political Rights for all people who are charged with a criminal offense to have the right to
legal representation.
Community Legal Centre: “Community legal centres are independent, community managed, non-profit services that provide a
range of assistance on legal and related matters to those disadvantaged and with special needs.” (Attorney General’s
Department, 2017).
Indigenous Legal Assistance Program (ILAP): “The Indigenous Legal Assistance Programme funds organisations to deliver
culturally appropriate legal assistance services necessary to ensure that Indigenous Australians receive the help needed to assist
them to overcome their legal problems and fully exercise their legal rights.” (Attorney General’s Department, 2017).

pursue a legal matter, access to the correct legal aid services
is crucial to vindicate their legal rights. But consumers often
find it difficult to articulate their evidence or their problem in
a limited amount of time under distressing circumstances. The
stigma attached to mental ill-health in the community means
that consumers are sometimes perceived as less credible
witnesses and potentially violent offenders. In criminal cases
legal advice is crucial when a client has a mental illness and in
assisting them to identify and access appropriate support
services and available and appropriate diversionary programs.
MHCN welcomes the decision of the federal government to
provide $55.7 million over 3 years which will reverse shortfalls
from the funding cuts to legal assistance services delivered
through Community Legal Centres due to take place on July
1st 2016. The NSW government has also agreed to provide an
additional $6 million to legal assistance services in
anticipation of these funding cuts. However more is needed to
address underfunding of legal assistance services and
particularly Legal Aid, with current funding inadequate to
meet demand. This is reflected in the restrictive means test
for legal aid and the number of turn-aways by community
legal centres. When people cannot afford to pay for a lawyer
and they are also ineligible for legal aid they must make the
difficult decision whether to represent themselves or drop
their case or defence (Doussa, 2005). Both options can be a
violation of rights as access to a fair trial and, in criminal
cases, the provision of legal assistance is a human right that is
included in a number of international treaties (the
International Covenant on Economic, Social and Cultural
Rights). Unresolved legal issues often lead to other problems
such as family violence and poor health outcomes which

come at a significant cost to society, with unresolved civil
legal problems sometimes escalating into criminal charges.
The cost of the adverse effects of legal problems for mental
health consumers are often borne by carers.
Multiple studies show that funding legal assistance services is
cost effective (Stubbs and associates, 2012) (PwC, 2009).
When consumers cannot afford legal assistance, carers will
often take on the responsibility to cover financial costs which
is a great burden upon not only their financial circumstances
but their own mental health and wellbeing. The means test
for legal aid includes the assets and income of any ‘financially
associated person’ such as a carer, whether or not they
happen to live with the person or whether they are adult. This
places the responsibility of ensuring that mental health
consumers have access to legal assistance onto carers.

Background
In 1997 the Commonwealth’s share of legal aid commission
funding was cut from 55% to 35% share of total funding. In
terms of funding per capita the Commonwealth’s contribution
to legal aid commission funding has reduced from $10.88 per
capita in 1996-7 to $8.01 per capita (LCA 2017). MHCN
supports the 2017-18 budget provisions for additional funding
of $55.7 million over three years for community legal centres
and indigenous legal assistance providers. The NSW state
government has also agreed to provide over $6 million in
additional funding over the next two years in preparation for
funding cuts. However this will not be enough to address
unmet legal need.
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In 2014 the Productivity Commission report on access to
justice arrangements recommended that an additional $200
million be provided immediately to cover service gaps in
funding to civil legal aid. The report found that Legal Aid
protects the rights of vulnerable citizens, maintains
confidence in the justice system and has considerable social
and economic benefits (Productivity Commission, 2014).
Stubbs and Associates found that community legal centres
have a cost benefit ratio of 1:18 (Stubbs and Associates,
2012).
Unresolved legal problems are costly as they can escalate into
more serious legal issues and lead to other problems that can
place burdens on health, children and other community
welfare services (Productivity Commission 2014). Legal
assistance services also improve the efficiency of courts by
avoiding procedural errors and delays in proceedings that
result when people choose to represent themselves. In the
Family Court the efficiency benefits of legal aid funding have
been estimated to be between 1.60 and 2.25 (PwC, 2009).
The reduction in funding to legal aid commissions means that
there are a significant number of people who are ineligible for
help from legal assistance services and are unable to pay for
legal representation. The Productivity Commission estimated
that only 8% of households meet the means test for legal aid,
leaving a ‘missing middle’ of middle to low income earners
with ‘limited capacity’ to afford large legal costs. (Productivity
Commission 2014) Legal aid for criminal law is currently so
limited that most people will be ineligible, unless they are
likely to go to prison if convicted. (LCA, 2016) Community
legal centres have had to turn people away because of
funding issues. In the 2014-15 financial year 159,990 people
were turned away from community legal centres with 67.3%
reporting that this was because of insufficient funding
(NACLC, 2016).
Choosing to self-represent has significant repercussions for
those with severe mental ill-health who do not always have
the cognitive capacity to do so. Although there has not been
detailed data collection on self-representation in all courts
both anecdotal evidence and the data available indicate that
there has been an increase in self-represented clients since
the 1997-8 cuts to legal aid (LCA, 2004) with 45,000
Australians facing court without legal representation as a
direct result of lack of funding to legal assistance services
between 2009-10 and 13-14 (Legal Aid Matters, 2016). For
example in 2015-2016, 23% of cases in the Family Court had
at least one party who did not have legal representation and
44% appellants did not have representation. (Family Court of

Australia, 2016) For every person who chooses to represent
themselves there are others who give up on vindicating their
rights through the legal system.

Evidence
Research suggests that factors such as social exclusion,
economic disadvantage and psychosocial disability means that
mental health consumers are more vulnerable to range of civil
and criminal legal problems, more likely to have multiple legal
problems and likely to have less capacity to resolve their legal
problems successfully (Coumarelos, Pleasence & Wei, 2013;
Karras, McCarron, Gray and Ardansinki, 2006). In addition
legal problems can have a number of adverse consequences
including mental ill health which can perpetuate disadvantage
(Coumarelos et al., 2013; Currie, 2007; Coumarelos, Macourt,
People, McDonaland, Wei, Iraina & Ramesy 2012).
From an analysis of the Australia wide LAW survey results
Coumarelos et al. (2013) found that people who reported
having a mental illness were, depending on the severity of
mental illness, 2.8 - 4.1 times more likely to have a legal
problem compared to people who reported having no
disability (Coumarelos et al., 2013). In addition, the survey
results show that people with a mental illness were more
likely to have multiple legal problems with over 60% of
respondents who had at least six legal problems reporting
that they had a mental illness (Coumarelos et al., 2012). This
is significant given that 9% of the respondents accounted for
65% of the legal problems reported (Coumarelos et al., 2012).
Legal problems have a range of adverse consequences
including financial difficulty, physical ill health, stress, loss of
employment, relationship breakdown, moving home, violence
and mental ill health (Coumarelos et al., 2012; Moorhead &
Robinson, 2006). In the case of mental health consumers this
can place a significant burden on their carers. The stress,
anxiety and mental ill health that can accompany legal
problems can make it more difficult to find a resolution
(Moorhead et al., 2006).
The legal problems that are experienced by mental health
consumers often reflect social and economic disadvantage as
well as legal issues relating to mental illness specifically. These
include legal issues relating to discrimination, housing, social
security, consumer issues such as credit card debt and
banking issues, domestic violence and victim of crime issues
and family law and care and protection issues (Karras et al.,
2006). For mental health consumers, legal issues often arise
from poverty, homelessness, unemployment, addiction to
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MHCN Carer Connections Helpline
MHCN Carer Community Connections aims to connect carers with relevant community based services that can provide much
needed support for them in caring for their loved ones. The philosophy behind MHCN Carer Connections is that we strongly
believe in the importance of our carers developing good community supports and networks to help them in their caring role.
MHCN also believes that by developing these strong community connections, carers can lessen the degree of social exclusion
and isolation that is so often experienced.

Call 1300 554 660 for support and referral

illicit substances, a lack of early intervention and the limited
availability of mental health community supports and services
(Butler & Allnutt, 2003). The correlation between legal
problems, socioeconomic disadvantage and health suggests
that an integrated service response which holistically
addresses the needs of clients would mean better outcomes
for clients and help to prevent further legal problems
(Coumarelos et al., 2013).
Mental health Consumers face a number of barriers in
accessing legal assistance and additional funding should be
allocated to address these issues. For example, solicitors at
legal centres have a limited amount of time to gather
information about a person’s case which may not sufficient
when working with people with a mental illness (Karras et al.,
2006). Insufficient time available to duty lawyers may mean
that a person’s mental illness is not identified which is a
contributing factor towards people with a mental illness being
more likely to plead guilty (HREOC, 2014).
This could be addressed by allocating additional time to
solicitors to assist clients who have a mental illness. Legal
centres commonly refer clients onto other services either
because they do not have the resources to assist the client
themselves or are not specialised in the area of law needed
for the client’s case. Consumers of mental health can be
deterred from seeking a resolution to their legal issue by
having to make contact with additional services and
consequently, having to re-tell their story numerous times
which can be re-traumatising (Karras et al., 2006).
The stigma associated with mental illness can also create a
barrier in accessing legal services. People with experience of
mental illness are often seen as less credible and more
difficult to work with by lawyers and some clients choose not
to disclose their mental illness because of fear of prejudice
(Karras et al., 2006). One study suggested that a possible
method to address these issues would be a community legal
centre which provides specialised assistance to people with a
cognitive or mental impairment in all areas of law (Karras et
al., 2006).
Mental health consumers are overrepresented in the criminal
justice system being 3 to 9 times more likely to be in prison
than the general population in NSW (McCausland, Baldry,
Johnson and Cohen, 2013). Legal assistance services play an
important role in providing early intervention in the form of

plea bargains, ensure that the level of charges levelled against
a person are not inappropriate and avoid the incorrect
incarceration of individuals (PwC, 2009). In terms of mental
health consumers, legal assistance services help to identify
where a person has a mental illness by referring clients who
have symptoms of mental illness, or identifying as having a
mental illness, to court liaison services. This enables their
clients to access appropriate services and diversionary
programs, and if applicable enter a plea of not guilty by
reason of mental illness.
Between 2006-07 and 2015-16 the prison population in
Australia has increased by 22.7% with an increase in
expenditure on corrective services from $2.3 billion to $3.7
billion. (Productivity Commission, 2008; Productivity
Commission, 2017). One study found that for every dollar
spent on early investment, between $1.40 and $2.40 in
government cost is saved in the longer term, this
demonstrates that early investment including access to
diversionary programs directly correlates to fiscal savings
(McCausland et al., 2013).

Recommendations
MHCN recommends that funding to legal assistance services
be increased to ensure that they are available where people
cannot afford legal representation. This would involve
returning the Commonwealth’s share of legal aid commission
funding to 50% and providing an additional $200 million for
civil legal assistance per the recommendation of the
Productivity Commission, with $120 million contributed by
the Commonwealth Government and $80 million contributed
by the State Government.

About MHCN
Mental Health Carers NSW (MHCN) is a community-based,
non-government organisation that provides systemic
advocacy, education, and a local service referral telephone
helpline for the carers, family and friends of those
experiencing mental illness across NSW. There are currently
2.8 million unpaid carers in Australia, 39% of whom provide
more than 40 hours of care per week. Due to the demands of
their full-time caring role, carers are at a high risk for
developing mental health issues.
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